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No. 05-60686 



m THE UNITED STATES COURT OF APPEALS 
FOR THE FIFTH CIRCUIT 



FATBIA ABREU GOMEZ, 

A98 716 947, 

Petitioner, 



ALBERTO R GONZALES, Attorney General, 
Respondent. 



y RESPONDENT'S MOTION TO DISMISS 

FOR LACK OF JURISDICTION, OPPOSITION TO MOTION FOR A 

STAY OF REMOVAL, AND REQUEST TO VACATE THE SCHEDULE 

FOR FILING THE RECORD 



Respondent moves the Court to dismiss Petitioner Fatima Abreu Gomez's 
(Gomez) petition for review for lack of jurisdiction, urges the Court deny her 
request for a stay of removal, and requests vacatur of the schedule for filing the 
administrative record. Should the Court deny the motion to dismiss, respondent 
moves for an extension of sixty days from the date of the Court's order to file the 
record. 
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BACKGROTJNn 

On or about April 25, 2005, Petitioner Fatima Abreu Gomez ("Gomez"), a 
native and citizen of Cuba and Spain, attempted to enter the United States (by 
land) presenting to immigration officers a Cuban birth certificate and 
identification card. See Exb. 1. She was referred to "secondary" inspection, 
where "she admitted to being a citizen of Cuba who was seeking poHtical asylum." 
Id She was subsequently issued an expedited removal order pursuant to INA 
§ 235(b)(1), 8 U.S.C. § 1225(b)(1) (Supp. IV 2005), on fho basis that she was 
inadmissible to the United States pursuant to INA § 212(a)(7)(i)(I), 8 U.S.C. 
§ 1 182(a)(7)(i)(I) (Supp. V 2005), because she was not in possession of a vahd 
entry document or other suitable travel document, or document of identity and 
nationahty at the time of her apphcation for admission. See Exh. 2. On May 9, 
2005, the Department of Homeland Security ("DHS") detemiined that Gomez did 
not have a credible fear of persecution or torture. See Exh. 3. Gomez requested ^ 
reWew of DHS 's credible fear determination and on May 16, 2005, after hearing 
testimony, an immigration judge found that Gomez had not established a 
significant possibility that she would be persecuted on the basis of any protected 
ground or that she would be tortured in Spain. See Exh. 4. 

Thereafter,- on June 7, 2005, Gomez filed a petition for a writ of habeas 
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corpus in the United States District Court for the Western. District of Texas. On - 
July 18,2005, the district court transferred the habeas petition to this Court (No. 
05-60686), pursuant to section 106(c) of the REAL ID Act of 2005 ("REAL ID 
Act"), Pub. L. No. 109-13, Div. B., 119 Stat. 302 (May 11, 2005).' 

ARGUMENT 
I. THE COURT SHOULD DISMISS THE PETITION FOR REVIEW 

This Court should dismiss Gomez's petition for review and deny her 
request for stay of removal because expedited removal orders, issued pursuant to 
INA § 235(b)(1), 8 U.S.C. § 1225(b)(1), may not be reviewed through petitions for 
review in the courts of appeals. See INA § 242(a)(1), 8 U.S.C. § 1252(a)(1) 



^ Section 106(c) of the REAL ID Act provides as follows: 

(c) TRANSFER OF CASES. - If an alien's case, brought under 
section 2241 of title 28, United States Code, and challenging a final 
administrative order of removal, deportation, or exclusion, is pending 
in a district court on the date of the enactment of this division, then 
the district court shall transfer the case (or the part of the case that 
■ challenges the order of removal, deportation, or exclusion) to the court 
of appeals for the circuit in which a petition for review could have been 
properly filed under section 242(b)(2) of the Immigration and Nationality 
Act (8 U.S.C. 1252), as amended by this section, or under section 
309(c)(4)(D) of the Illegal Immigration Reform and Immigrant 
Responsibility Act of 1996 (8 U.S.C. 1101 note). The court of appeals 
shall treat the transferred case as if it had been filed pursuant to a 
petition for review under such section 242, except that subsection (b)(1) 
of such section shall not apply. 



Case 1 :05-cv-01 508-EGS Document 9-7 Filed 09/09/2005 Page 5 of 27 

(Supp. IV 2005) (providing for courts of appeals' judicial review of fmal orders of 
removal other than expedited removal orders); see also INA § 242(e)(2), 8 U.S.C. 
§ 1252(e)(2) (Supp. V 2005) (providing that judicial review of any deteimination 
made under INA § 235(b)(1) is available in habeas, but is limited, as will be 
discussed, infra ). Nothing in the REAL ID Act alters this, hi fact, section 106(a) 
of the REAL ID Act specifically exempts expedited removal orders firom courts of 
appeals' jurisdiction. See new INA § 242(a)(5), 8 U.S.C, § 1252(a)(5) (Supp. V 
2005) ("Exclusive means of review") (providing, in pertinent part, that 
not^^dthstatiding any other provision of law, including 28 U.S.C. §§ 1361, 2241 & 
1 651, a petition for review filed with an appropriate court of appeals in accordance 
with INA § 242 shall be the sole and exclusive means for judicial review of an 
order of removal entered or issued under the INA, except as provided in INA § 
242(e)). 

The Court, however, should not transfer this case hack to the district court 
because it also lacks jurisdiction over Gomez's specific claims. INA § 242(e)(2), 
8 U.S.C. § 1252(e)(2), provides that review of expedited removal orders in habeas 
shall be limited to determinations of- 

(A) whether the petitioner is an alien, ' 

(B) whether the petitioner was ordered removed under such section, and 

(C) whether the petitioner can prove by a preponderance of the evidence 
that the petitioner is an ahen lawfully admitted for permanent residence, has 
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been admitted as a refugee under section 1 157 of tids title, or has been 
granted asylum under section 1 158 of the this title, such status not having 
been terminated, and is entitled to such farther inquiry as prescribed 
by the Attorney General pursuant to section 1225(b)(1)(C) of this 
title. 



See also Bmmme v. INS . 275 F.3d 443 (5*'' Cir. 2001) (holding that district court's 
judicial review of expedited removal orders is limited to whether order has been 
issued and whether alien was same person subject to order). Gomez does not 
claim lawful admission or that an expedited removal order has not been issued to 
her. Instead, she argues that pursuant to a DHS directive issued on August 1 1, 
2004, the expedited removal procedures should not be applied to Cuban nationals. 
MA § 242(a)(2)(A), however, provides that no court has jurisdiction to review 
"any individual determination or to entertain any other cause or claim arising from 
or relating to the implementation or operation of an order of removal pursuant to" 
INA § 235(b)(1), except for as provided in INA § 242(e)(2). 

Additionally, the United States District Court for the District of Columbia 
would also lackjurisdiction to consider Gomez's claim. In tiiis regard, INA § 
242(e)(3) provides that judicial review of INA § 235(b)(1) determinations audits 
implementation is available in an action histituted for the District of Columbia, but 
is limited to whether "written" pohcy directives, written policy directives, or 
"written" procedures issued by or under the authority of DHS to implement such 
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section is not consistent Vvdth provisions of INA § 242(a) or otherwise in violation 

of law. 8U.S.C. § 1252(e)(3)(A)(ii) (Supp V2005). Additionally, any action 

institnted under INA § 242(e)(3) must be filed no later than 60 days after the date 

the challenged "section, regulation, directive, guideline, or procedure" described is 

implemented. INA § 242(e)(3)(B), 8 U.S.C. § 1252(e)(3)(B) (Supp. V 2005). 

Gomez is not challenging the implementation of DHS's "written" policy directive 

or procedures at 69 Fed. Reg. 48877 (Aug. 11, 2004), but is arguing that the 

directive should apply to her. Additionally, even if she were challenging the 

implementation of the August 1 1, 2004 "written" directive, any challenge to it 

pursuant to INA § 242(e)(3) would be untimely. See 8 U.S.C. §. 1252(e)(3)(B) 

(Supp. V 2005). 

n. GOMEZ'S REQUEST FOR A STAY SHOULD BE 
DENIED. 

This Court has recently made clear that it considers a request for a stay of 

removal "in light of the degree to which four factors can be shown." Tesfamichael 

V. Gonzales . - F.3d - 2005 WL 1220939 at,*7 (5th Cu:. May 24, 2005). The four 

factors that the Court weighs in assessing requests for a stay of removal are: (1) 

the likelihood that the movant will prevail on the merits; (2) the likelihood of 

irreparable harm to the moving party if the relief is not granted; (3) whether the 

potential harm to the moving party outweighs harm to the non-moving party if the 
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relief is not granted; and (4) whether granting of the "stay would be in ih& pnbhc 

interest. Id (quoting Ignacio v. INS . 955 F.2d 295, 299 (5th Cir. 1992)). The first 

factor is the most determinative in the Court's weighing of the factors. Id (citing 

Shrink Mo. Gov't PAC v. Adams . 151 F.2d 763, 764 (8th Cir. 1998)). It is the 

movant's burden to make a strong enough showing to justify a stay of removal. 

As indicated, supra , the Court lacks jurisdiction to entertain this petition for 

review because it is a challenge to an expedited removal order issued pursuant to 

INA § 235(b)(1). Thus, Gomez is precluded from demonstrating a likeKhood of 

success on the merits. 

m. THE SCHEDULE FOR THE FDLING OF THE RECORD SHOULD 
BE VACATED. 

As a final matter, the certified record is currently due on August 29, 2005. - 
Respondent believes that the certified record is not required for this Court to 
determine that it lacks jurisdiction over the petition for review and thus requests 
that the schedule for filing it be vacated. Respondent farther requests that if the 
Court denies this motion to dismiss for lack of jurisdiction, he be granted a sixty- 
day extension of time, from the date of the Court's denial, to submit the 
administrative record. 
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CONCLUSION 

For the foregoing reasons, the petition for review should be dismissed, 

petitioner's request for a stay should be denied, and the schedule for filing the 

administrative record should be vacated, hi the alternative, the Court should grant 

sixty days firom the date of its order to allow the government to file the 

administrative record. 

Respectfully submitted, 

PETER D.KEISLER 
Assistant Attorney General 

LMDA S. WENDTLAND . 
Assistant Director 




/SheXeyr. goad 



vAttomey"^ 

OfScs of lifamigration Litigation 

Civil Division 

U.S. Department of Justice 

P.O. Box 878, Ben Franklin Station 

Washington, D.C. 20004 

Telephone: 202-616-4864 



July 20, 2005 Attorneys for Respondent 



o 



Case 1 :05-cv-01 508-EGS Document 9-7 Filed 09/09/2005 Page 1 of 27 



EXHIBIT 1 
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iilli iSl'i 



U,S. DepartmenLot Juslici; 

ImmlBNtioH aniNaiuralizadon San/ica 



Record of Deportable/Inadtnigsille Alien 




m-i ■ mmt 
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~"^jS. Department of Justice 

unigranon and NaluraJizaiion Servi&s 



Continuation,, ge for Form ^-213 



Alien's Name 

A3ESP SOMBZ, gatljia Aliet 



File Number ' 

::*se Wo: BBM0 5( 
AD58 7ie 947 



Date 



political asylim. Biibdect was advisad of hes rigtta via Form 1-214 .■' .' Etll>3Boi:'-|iy':l.x: 
proseataa with, yorm K-444 and a. list o£ fraa legal servieaa prior fco ccorajwacimoiitl foi ' 
pirocassiag. Stibjoct dacliaeia tJie right fco speafc with a t^trH^entative oTltheJ-'&aiiBii 
Special mtoroBfc Saction ia the ^IftiitBcl states. 'Sub^Ject astpirwBjsatS fear; of '''Jwingl^aMu 
to Cuha. Subject is inaAEissibio iliidBr Soetion 212 (a) (7) (iHi) 'cr>'.c>£ ' fcb'e'liui-i'Mfcll'F 
■■,].■ : ] : ■ ■ \ -r \y.^"-^ \iim¥l 

subject processed for aafpadited ; removal aiid sent to.PIBPC to, awa.it'. a Cradible'Pekr^ .. 
interriaw.' : . ' -i '^ i ; ■■■■.. i ■«. : 



rporoojii VSS 120.00 



■ .MXSJO.OO 
CubaijiD.OO 



1095 CosiplBtQd ' 
lOrij #20bS23D100lG79 






;lfl|jliiil!f^l'^'if^; 



II; 




j|.::lJ:r'!rtJ 



Signature 
VIUKS, 



Title ' .. ^ ^ 

"CBP OFB'tCEE. 



Jrf;-iyiiiiir.:|,:/::i.i; 



Fomi'I-SJl Continualion Page CRov. &'i2/52) 

m-i no/EoVd asE-i 




-iiiB;j/;,;iire>j^:^0 .SO-DJ-t"r 
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Imns{j;rfltion antlNaturnllzatloB gcrvioc 



Record of Sworn . itement in Praceedings 
under Section 235(b)(1) of the Act 



! Office; BRO«NSVl:LI.B-Ka.gA&C0R.' JX, I gPB 
Statement by FATIMA. A> .aBRBP GOBmZ 
In the case of ; yATIKia. A. ABI^P GOMEZ 
Date of Bitth:.^BBBH|^|g^__J___ 
At: HH0WWSVII.I.E^Iita.tfflMOR. TX, FOB 
Bsforc: VTIiKa. JXMBRgZ 



File Nn: JlD5B'71.6 947 



In th e SgAUrSH 



(Nanwnnd Title) 
_IabgTiag£, Iotstpn:tcr '" "' ' 



Ochdor (circle bnii)['' -.Mslt^^^^^^ 
.Date: April 25, 2005 . ''J ■■ i . 1^ . : ■ 



_Elnployed by^ 



officer of the United States Immigration iind Naturalization Scrvicb; I am authorized to administer the! iinini|rat;ior 
laws and to take sworn statcnictitB. I want to tnke your sv^om statement rcg-arding yom application for admisBipti.ltQjff 
United States. Before I take your statataent, I ;also want to explain ymv rigiits, and the purpose and cotts'eqnsnjCc8':ofi|uff';|;r'' l j: ;■ 

intCfvio-W. ■ ;,' j; "" ' "' ' -i '. ■'. . i . ^ : 'J ■ .' ...::[■!;; '' 'tP^ = |' ' '' 



Yon do not appear to be admissible or to ha-Ve'tlie required legal papers autborizingyour adtaission to the Uliited States. 
This may result ill yout being denied admission knd immediately rBtumed to your homo country wtthcmt a hearing. ,r|f a' 
decision is made to^ roiSise your admission iat6| the United States, you may be imwcdiatoly removed .from this country, and if : 
so, yon may be barred from reentry for a jpctiodiDf 5 yeare of 'longer. ■ ■']■ i '. [ 

This may be .your only opportunity to present information to me and the Immigration and Naturalization Service to make a 
decigiqii. It is very irriportJirit ihatyou tell me 'die truth. If you lie or givctnisinformalion, yd« may bo subject to criminal oi 
civil penalties, or bjirred from receiving immigratioa benefits or relief now or in the future. ; : | . 



Except as I will explain to you, you aj 



: entitled to a hearing 01 



m^g 



U.S. law provides protection to certain persons who face persecution, harm or torture upon return, to their .homo bouotry. 
If yoti fear or have a coneem about being removetL from the United States or about being sent hisihc/you .Bfapuldftell tn.e 
so dating this interview because you may'nothave another chance. You will have tlie oppo.rti:mty to speak prifatsl^' 
and confidentially to another ofHcer about your feat or coacem. That officorwill datennine if yoU should remain ir "'■ 
United States and not bo removed beeauec of that fear. ' ' ' , ■ ■ V l ' ' ■';^^•^■m'i 



Unlil a decision is reached in your case, you will remain in the ci 



istody of the Itmuigratidn and. Naturalisation SeiTfic&|-L. 

Any statement you make may be used against you in this ot-any: Eubsequent administrative prooEeding,- ' ' i'Jfil'iJr'.: -'wMll 
Q. Do you utldBrgtaiid what I've said to you?.> ' ; . 

A. yss. I'l :'■! ■ 

: Q. Do you! have any quesfclona? I si • ' ' - ■ . :; ' /j 1 " ■" ; ■, 

: A. uo. i ;■ ; ; ■ : .i|.;;; ' . ;;"■:; -i..i '■'.':. 

'-■ Q. Ate -you willing^ to .'suswfer iny .questions at; this tiine'? 
A. TBS. .i i ■ ' ' ;. ■•■■'I r ii.i!j'' • ;■ ! : I 

.■ Q. Do' you; swear or affimv' ■that:;: all statements you are about ' to;, make ai:e;tfue' and, 

aoinplete> i i ■;. jr^ ^i ■ " ■ ■ ■; ' 

.; A. yes; f ]" ' '' ■ I ■ v' " '[ 

Q. What is your complete' and Icorrech name? 
A. FATIMA ALIBT ABSETT C30kEZ. i : 

Q. Have you uaed other names 'bafore • today? ■ 
. A. NO. ;■■ : - , . • 

\ . . . (COUTSNUBD OBT I-B31) 

Page I of M 




^AA&i 



6B-d tlD/t'OD'd 9E£-i 
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^S. Department of Justice 

-ihmigraticm and Naturalisation Service' 



Cbiitinuation Page for Form ^t^^^l^li; 



Alien's Nams 
PAfflKtft. A. ABRE0 GOMEZ 



Date :. ! - :j s! ■;!'' 

ifri^l 25, iboEi: 



Q^ What ig yo^r_a&t a o£ blrth.7 

whara ver© you bora? .Ij.I 

CTBA. : . ■ ] \ ' ■ :A y\ ^- ' 

Q. Of wliat bouifciT^ are ywi a citiaon.? 



Q. Have eithar of ycjur parentB evjaicrssi'doa ia,. tli© 'Oaited Statee? ; 



Q. Were oither of your parents < 



r n.g. eitiisiiB'? 



Q. Have yon aver had say lagai. aocumeats. t.o imtBr .or raBido in the u. s.ri 
a.. YES, I HAVE KRTERED VTETS X VISA. ■ '/. '_,'^... ..„._;; ., ■_ . ,| '. M ' '' 



Q. Mliac 'wafi.the purpose of your trip to .tha, U-S.. today? ; ■ .; . | „;!. 

A. I heed' to liXVa IS THE DNIiTED SHUtEESi POIililCRL' iSTLtJM. : 1 CaHHai; 



i Q. ■ 'Wba.r. dootsman-t idid you prasaafc 
^ I fcodEiy? j ■'■ i !■■ ' ; ■ ' 

I &. BIRTH "CBRTXrrCiJEE AMD CnSAH IDaSTPiyiCiTiOM'. CfiED. 



I Q.. Have, yoTi i 



r beea to the ii-S- 



A- "KBSr' AT TKB BBGlKIHtS OF THXS YEAR, 

Q, Viiara did you .So snd havr ioaff did you stay? : 
A. MIAHl.!, i STAXED FOE 1 •WSSili, OR, ;10 DAY5.- .| 



55 , Hav« yoii ;©ver beaa ' srrasted by 
A. HO. ■ !■ : ' ";.'.) 









;o the inspocfcor vrhieb you afctanpted . to ^ 



before today?; 



.the police in Cuba or tha T7,S,.T; 



Q. Have you c 



L ' arrested by ! tha . Unmiffratioa aiid' Maturalizatioa- Sarvioe '. o£. 



Q. Whan and how did you leave Cuba? 
A. DECEMBSS OF ISSB BY AlSSJiAHS, 



VXJjK^ iTnCSKfiZ 



FoniiI-S31 ConiinuaflonPRSB (Rev. 6/12/92J 
SBS-^ ^flO/M■d 9£S-i 




'Xtrafil) OK iraani paqe) 




^^::4;i! :' 















.) Pages 



n .so-02-inr 



Case 1 :05-cv-01 508-EGS Document 9-7 Filed 09/09/2005 Page 1 5 of 27 



is, Dejjaitmeat of Justice '. ' 

u±aiiugration and Natoralizatiaii Service. \ 



Contkm4tiQn>age for Forni_ 



Alien's Name . 
FATIMA A. ABREU GOKEZ 



: jipril 25,. -2005 I 



"Kliore did you go aEter departlag' CUbaT.^, -. 
SPAIN. ■ . '_"■■ ■ '"" ■ 

How lonjr <ii<3 you st«y in SpainT 

ALI. •SeiS TIHB, SIX XEAHS. 

What doctuneat did you use to aiifcer Meaticc.? . 
fl. SPAUISH PASSPORIE AHD VTS*.. I 



Do you h'ftV* citisontthlp in' 'inpra tharv/c 



« than pna passpott .^, ^ 



How did youarriv* in Kat'^aaoros- TA ' Meiicot" '■ ' 'T ^ ^ : ' li ! ■ ■ 

IK il EETVMffl VEHICIiB AND THEU ll TOOK A TAXI. ■ ' [ ' 

HOW BBzch did you pay for i-our jtiraasportation from. Cuba to Matamoiaa?; 
HcraamG raoa coba. ]:■ ■ \ ■ : ! I- ' 

HOW- ifflicii did you pay for yotlr tpaaBportiatioii from 'Spain, to Matamorpo? 
ABOira BOO EUROS. i" i ! ' -li i;Mi •■ 



slLiIfe 



iiii^ 



mw 



Have yoti or any aomber oE- yotir' famiiy ever bBloagad to tjt baaa; &sspciatod|..v4ti|LM|^ 

orsrsTLiEatlonB or erroups in your homa country? [ [ ■. ' m i-|.-j ,<;;. :;;:;■' :i* ij'^fii|''i?' |{. ,:t;j.'''.r'i 

HO. : ■ '■'■'■■'.; . ■ ^ ■ ■ " ' " ■ "''' '''"'' '" 



Q, Hava you or any meniber of your; fEinily e 



: beea itiietraated or ;th!cestanad t^-;j' 



til! 



.'ctad •■' 



authorities of your Jwjme country or' any othar' country?' . :..j\.: i;|;;: v 'iri;! ij:!''! 

NOT Ky FAKILY. ^. ■!.. i:; -•■.-„ .« 

Q. Have you or any membBr ofi^ your! femi'ly-'sver: bean ac'oused, ' artaHte^, aetoinaa/,.. ____.-_ -.— 
end seateaeed, or ; ia^priBonad in yoijir' country -or-aiiy other countiT/,i; ioc5:«d^n3.,|i|»r ||.^,'|' J j 

Have' you ! understood all th'e q:ae3tioas you hava/i 

TBS. -j i ;■ j' j., : [\ '■■ J!;;:' :' j^ i 

hava anything Co adiii toVthis Sfcatemant? 




'I! ■■ 

I'^i li' 



■;ii'.' 



.'II 



5onnM31 Coatinuaiisil Page (Rev. 6/12/92) 
iiS-i 1 10/300 -d 9SS-J. 



5|tO::.|-. 90-02-1; 
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tf^, KspsrLoicatofJustico 
Irniulgraouti nndNuturjillziiaon Service 



Jurat for Record Sworn Statement in 
Proceedings under Section 235(b)(1) Of the Act 



.-' why did you IcaVE your home cotintry of ooiitlity of last residcticc? 

A KT 0BaSC5?XVE WiiS TO COKB TO THE tllTinJED SSATSS. '" I KENT SO SPXIKT- fiSCAUSE I .! 
' GE* tt-O WHER2VEH. I COXTt.t>. '.I liEFT 3HCMJ2S IT XS A HACIST CODHlix! AND. I :;Dpw| _ .^ „ 
HE TSERE. ,_ i '■'•'■:■!' '::| ' ij: ,-| 

■ ■ ■ ■ ' • ' ■■ ■ i- '1: ■ ^il'dll'l ' 

Q, Do you have atty fsar or conccrfl about boing returaed to yDUf home CDiintiy or being removed from the United StiteB? ' 
A. ts^. ■';■;.; 



Q. Would you be hiirmed if you arc rotnm.ttd to yout hom^ cdunti^y df countty of last rssidence? 



Q. Do yoti have any questioti or is there anything else you would like to add?. 







H-i tlD/iDO'd SBH-i 
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EXHIBIT 2 



Case 1 :05-cv-01 508-EGS Document 9-7 Filed 09/09/2005 Page 1 8 of 27 



lj.5. Department tif Justice . 

Immign-tiDii andNnturatiTiitioTi Semse 



Notice and Order of Expedited Removal 



DETERMINATION OF INADMISSIBILITY 



File No A098 716 347 
Date April 2B, 2005 



In £he Matter of: gAJiKa. 3 



MIRSU caMBg 



t 



St^^5 lender , 



Pursuant to section 235(b)(1) of the Immigration and NationaliH- Ac: (.Act)j (8 U S C 1225(b)(l))^ttie' 
Immigtation and Naturalizatiot Ssmce has determined that you are inadmissible to the Umted States i 
Section(s) 212(a) " D (6)(C)(i); P (6)(C)(ii); (7)(A)(i)(I); D (7)(A)(IXlI)i D (7)(:B)^i)(I)j^||a/; 
of the Act, as amended, and fherefbtc ate subject to removal, m that; ■; : [, ] ,■,;:;■ ;;j ^j'-rjjiiifli; il:! 
1) You are iaaligible for a.(3iiliBSioil-lioi-t;lie--ajil±t;ea;-StatBQ faeaauaai'^;: ,;;:-j' ;lj!J3i.t:| ^^;J|;|i'^^ 

at tHa time of your application .for ^amission to tbe.unitad GtaiseB i^u; ■werejnpt^ ia; 

posseesioii b£ a va-lid unbxpirad isanl^rant y:LBB^}\roBritlry,pQi:hdt^'t': hoxdaic; aTO^aia.s\.. 

c»r<a, or athBr y«.lia enCEy do'ouiMtnt Seqwireid 'fay- the, l3teiiig-ration ' aiid Nitionaiicy ■' 

A.atL, ;aiwi/or; ■,. ! ' .: ' i\\ " "' , ' ' ^, V "!"" !! 

it tie time b£: your aDplicatioii';'-for adaiissiaii, .ypv/.were uot in pbeseiBBion' p£ ai.Valid : 

uaesqpired pacBport, or other suit nils, tray a 1 docruiaent, ' or doEnnneut of idan-tity and 






:V.Jiw.gKi€Z-, (Lapp 



Nnmc nntl liUe of Immigration officer (I'flHl): 




ORDER OF REMOVAL Hi 

UNDER SECripN335(b)(i;) OF THE ACT hj 



Based upon the determinatidn set fbrth^ above and-evidence presented during mspebtion jar ^examinj 

to section 23i^the Act, and by the aiithority oontained in section 235(b)(1) '" ' ' ' " ■ "' 

inadmissihft as^hatged and ordered removed frotri the tlnited States, - j. 



-/ni/Jc^.] 



mspection or examinanon.i'pure.iian 
ofthe Actjiydu'araffpialtb be ;^|;; 




m \ 



SlfJtfltnro of imniigriiliati'pfficcr ;: 



Name und aUc of immienUion offico- (Prints .,: 
>- .; ?Ion)cnDdailcofBupcrviEor(Prlul) .,■ , ! ; SiBnsturcofsup<)rytot,ifttVBlinW*- 

iTCheokliere if supervisory ooncurrcncc was obtained by'telephone or other meafis (no supervisor on duty). 



ir;:.i 



CERTIFICATE OF SERVICE 

I personally sermi the original of this; notice upon the above-named pereon oil ■0Sl3K>\eiS'^ 
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U.S. Dofjartmcnt of Jusiicu 

Itnmiputjon and KaturalizaliDn i 



Notice to Allen Ordered Removed/Dopgritprj^liyierificatlon 



mm" 



Msti's full DJtmo: ". gaei^ xiicfa ^aREujG 



■ You have bfieii found lo be inadmissible to flie Unilsd Stiitcs under Ihe provisioHS of fieciion 212(a) of lip InmiigiatiQti and 
Nationdjty Act (Act) or deportable under liio provi.=;ion5 of section 237 of fte Act as a Visa Waiver Pilot Prognan violator, lit 
accoidanoo with the provisions of scclion 21 2(a)(9) of liio Act, you aie prohibited irom eatsriog, atlampfeig to enter, or being :' 
Utdted Slates i' ' ; !:.,■■ -■■■■;■ ' .] .■'■'■ 

gl for a period of 5 ycnrs &gm the date of your departure fixm liio United Slates as a oonscquEQcs of your hawng bcsn found ; , 
inadraissibleasacdmvingaIieniriproci;cdingsundsrsec,tion235(b)(l)or240oflheAcL:. ': , ., ; ', ; ;,; ■ 

D for a period of 10 years from tie date of your departure fix)m' the United Stales as a oonfisquence of your having b^n ordered 
removedmprpoecdinggtmdEraitysectiQnofthcAct^o{l:ertbaneeoiida235(b)(i)or240,orofyp^ , 

excludadurida- seci30E236oflho Act in proceedingBcommoncedpnorlo April 1, 1997., .; •;:-i i ; .;.^':.' '. I' \ .: 

□ for a period of20 years from Sio date ofyourdeparluffifititn the United Stabs asacoiisequeface.ofyourhaWgbeehfpuiid 
InadrniBsiblc and ofyour having bsatpioviouslyexicluded, deported, or istnovedfi'orn the United Slates, \i\ .;■ iKilrJ';'. M 

□ at any time because in addiHon to having been found inadmissible, you have bean coDvicted of a crime dcsi^ 



After your deportation or removal has bean effected, if you desire to reenter the United Stale.^ wllhip ,thc ppnpd djffing|jvbi.c|; ypu ar|| 
. barred, you must request and obtain pennissionlfrom the Attorney General to reapply for admlssioit to ;tho Uiiited|Suyfe|| |;|;ou;imual|.' 
■ obtain such psimission beforc^oommoflcingyow travel to the Unitod States. Application formsi fpt; 'requesting sucH pBtttiissian may }. :■ 
: be obtaiflod by contacting any United States Consulate or oflacc of the United States Immigration ^d' Jslaturaiizatibn Sbrvice. , ' 



1 Hi 



/ iVARNTlVGi Title 8 United Statos Code^ Section 1326 provides th*t it is a crime for an kljenwho has been" removerf from the 
I United States to enter^ attempt to ettter, or be found lu the United State's wltbout the Attorney General's txprjfgs cOKiBent. Any , ^ 
Any flUL'ii wh'e violates thk/acctlwi oriaW id suioiect to prosecution for a felony. Depending tin the circumstanees Of the r ' 

conviction could result id/ slin^noe of ImprlsOttment for a period of from 2 to 20 years nna^^or a fine of up to:S2S0,0D0. 




Pigaal^aMgLTKiiosB fmgapriot and phatograjjl) cppcar «bos 



SBS-J m/m'i 



(Signaturc of Qf5kisl niiiog tJj: 

Fonn 1-296 (6-i-97)N 
■liin;:i; iifESE^W SO-0Z-l"r 
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EXHIBIT 3' 
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M 



Dcpiirtmtnt; of Justice 



, : Record of Negative Credibly, Fear Finding 
and Rgjjtfest for R&view by Iiiitmigration Judge 



AlieaFIkmifflbcr 3^-JJ-S?3lB:J. W :-. -■:':f ::-■. : ' ' ■ ' -^ ^ " j' 

1. Xo becxplai««cdtotlicaKen bytkeasyluin oMcerr ''" '■' ■" ''^";' ,. ! ' ■ I' 

The INS has detennined.tiiat you do not- have a a;tjdible fear^of Rersecation or torture pursuant to S CFR 20'8 JO for the Mowing ■ 

n3ason(s); ' ! j : ..,'^. ,.^.- ,-■ ■.„!! . i ■ '^ 

A, You have not 'estabKshed a carcdible fc^ar of f etum' to yaur count^ of nationality or country' ofiast readenca becmise: 

D You liave not indicated that' you were harxiied-ta the past and jtou iiave not expressed fbaj oF,fi:it|irB lamr I'; ,, j : ■ I ; : 
D There is no sigmfioantpoasibiiity that you ccniideatabHsh in m asylum hearing thnt' the ^^ 

haraiyoufearis on account of one or morepftbeflyegnounds for asylum (race, religion, nationalily||oMo^,opin;on, ;. 
\ o;: social group). ■■ ' ■ .. . .^ : j,- /, ,, ' ' ; -'^i ,1.!: ;J /'■ ij':':^^^^ ^UP* 

"]^^au have not indicated thai you ware banned in tho past, and there is no sigflificadt pcsaibffiV ttatyoiuco^^ i 

I an Egylian hearing that the hsrm yon fear is wd) founded, ; rl. ■.-''! ; ■'^^i|i^l''|.liMliajii|^|l ii-l^^^ 

' "^y. . \ ^^■■■■•■■^'^■■3^--'-&''-'-'''^^ 

^MYou have not expressed a ffear that you would-be intentional^ subjected to senao& physical of ffipfltB|Karffl ni ,a oountryi 
to'-whicH you may be removed. '-^-A' ;.. ''-y ^-..x .;.■..,..: '■' ':;. ^r.'- ;.::■';! L :!^--! Ji' ';'-.W ' j '': ' 'i' ■ 

■ □ ^Tilers is no sigcificant possibjlityl^pd could establish thatthe^barro ycm fear-wbbld'tie infliictfcd iby. .orjatko instigation of,' 
or with the consent or acsquicsoeni^oC a government official' or other person acting m an Qffid^^ I ; ^ , 

Thoro is no sigDificant possibili^ that jybur daim. is credible because your testimony was inconsistent or lacked detail on , ' ' 
material iBsueB. Wheflyou \vare given an opportunity to e>cplak you were unable to give areaSonaWe explanation abqut-tho 



liiiE 






n Your tcfltimolty was jnterrkilyinGonBistont on material issues. ■ '■ ;.l ,,| :. '■t;:! ■ :: j- : '' ; < 

■ n Your tostknony was not wQsistehfwkhconatiy conditions cm 'y-'\.- ■ ;»'■::;!! ' . 

Q Your tesHmony lacked raasonahlyBufficieiri; detail on material issues. , i ;. .;l:'; ; . .. . :|-|; ::;l[ i . ^^ 

Ther^re, you are orderad removed fixrai tho United States. Yoru may request' that an ImnltgrDtion^ Judge rHview-ti^ie|slDti. : j. ^ | 
If you request that an IrnmigratioD Judge review this decision,^ ydu;^" remain in detention wtjl ail Mgra|p^ Jud|e'iy(ie^ your|, 
case. That review couiid occur ss long as 7 days after you rebeivfelhis'dtelsioh. ^ ■ ' ' ; ; - :i ■ i i i, ' ;; : 1|' I % 'f^ i f ■;];].;■;:!;:' 

If you do not request that an Immigrtdon JtidgB review the deoi^on, you mny be removed from ^(- I3h£^_iMes'ippa^ 

Z/' Tto lite completed by tiie alien:' _.,_,_ ; , .' : ,,:^ i ! JK.- ^'-^jiiifcllMt^ 

M Yes, r request Immigration Judge review of the decision that I (io ncit have a ci^lo^&ffl^ctf jKxrswrat^OT.^^ ;jjj,|ii|j 

U No, I do not request launlgnitioD 'Judge 'review of the decision that i do not have a crdike fear c^p?r^^ 

Asyluc! Offiosr'n JUstNeaiu CPrinf) ' : i i Asyluni OMoor's Pii'tC Ntiroe, {Print) ' ;■ Date 

■ Tim contents of fiiis foim wuto'read sak caqjluinfid tote applifittutia Cl8 -unv -^'-^?3 

lnlniprela- mtd: ■ ' . 

By islBpliotio (Jist inintpnitcr serviiffi /ID numbor used 

inperSoE CI. ■' ■- , _,, 

infmreiiioii oompletaiy Wii. aeonrntoly lo lbs alien.) ; 



Sf:! 



'■i^^mm^ 



■ ceiiiiy fhnll flttLfluant in both the _ 



■ imtlEngiiBlilimgnagcs; lintarp'stcdljjciibtjw , 



HBE-d flD/8DD"tl SEE-i 



■Pariot-S6y(Re<?,3fl2(99}N',; ;.. 
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1 mk 



mmlgttfttott ami ngtaraUjuatinn. Berek^ 



;; Hotifee of Referral to; ImniigratlogJ^ , 



0S/02/2OOS 



Oooatry of CUfapao^liip 



04-/35/2005 



lift'lmmlGnctiaxt Jtadge: 



1 1 Tf.P Hbo«-named alien, lias been fovuxd kia<3missIHe.te tii* United States and ordtared reaiiwed pu:railMtito sec^^ 

23b(D)(l] Di me «™i^ _^^ ^ r>,«J««m, aramst TnttuTc snil ftK^ matter haa been reviewed Van BS|uBi;p£^ i 

nested- a rdjienviot tha 

:ti!:lfit?l:|i.:: 



■.[' 

I and omerea removca puiaLmii.i.;uj. ov<.i^y^ . . ; | -, 
it toaiiara:ti«i and Nallonality Act (AcQ. A cogy of tbe removal order is attached. ^^^ ^^M^^ ^ - 

Z^dui=d4aUcnda«^h«v..c«dMeic^C<p^.-^ 

2 -rtie sb^e^nsmcd alien arrived In the United States as a ste«^wand tos been oitW jcmo7^^i||#fe>|i^ 

23S(JSJ^S?iS^ requested «5y^«^/ar,rftto.old^ 

and Knatcer imB been reviewed by «i asyW officer vrfao bascondadcd fee f^.^^.E?*'t 5^^^^|g|Sfeffll 



trffcheAct ; 



i«ith' 



^ ^ TV. »ijJ nsmod alien anived in' the tj^ed StBt^e'ik Jiio.m«»ii-, deseed bifaw^ andiifta request^da^^ao, ai>d/, 

' 8 CFR208.2(e^. Arrival category [ohi^ona!:. ,;^ ■.^■■a-- ■ ,'„!■.'. ■ r.;-: ' ' • 

■□ Crewioaber/BRpEwnt '■ D ' cU«oiib«/«far^d ^ .ID Crewmembet/lapdcd : .■: ^ ..^ 
□ Cn,«mdmb=ryTiotoor ' D. . V^FP/ applicant , ; D VWP/viol^or , i ; ,— ; ;.fe ■ , , . 

tiiatorder. theabow-nanieda3ieaolaime:tobe(di<jckcac):. :- ■ „^ .1;. 



D aWnitod 



baiawiul pennaacirxt.resldent alien. 



Jnitod States citizen ■; ■ ■■ ■..'■■■ ; , . -^ . . 1 ; : , i: ; .-if • 'f, '• r ■- ' .i' 

.ali^a granted xefuHee^b.snndJ^.n3d7of tie Act a ^aHeuBT^ 

, to section a41M{5) of the Act. A copy °f ^i-f-«^«^ "'^T;^ J2£t;£^?^^^^^ offii^^i^lc^audcl : \ 






Q 6. Thpabove-i 



tortu:»andtfaeckknbaeb=«ireviewedbjr«i«^ltmcfflc*rwhohaBccfiduded^^ 

jS^ticn « tortum.. W^ nuri±=r Is r^ferpd for a dotcrinins^ 

D 7. Th.Connnismonerofiii=mSh^dct4iinedti^tk.r-eIea«^^^ 
■^ ora^^«nov^wouldpo«.sp.ci^dan^^ti.ein^oa^:n^^^^^;^^ 

:■ iiercfor=iirtrokodltfbt*dnres to continue the aica.'sdetsndonexrentliou^l^ere» no 5^^ +u„ j^^jiratioii iudre for a 

.'■•■^ £ S^I^ ^C United Stat«8 in Ibe i^eii^^nably for«««^l= &ture. The xnaticr ^ referred t. ihe tem.gmt.on jad^. for 
TOvfc:w of this dctctildnoflon in accordHnce: With 8 carR §-241.14 (^- ■ : I ; 1^ 
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m-i flO/BOO-d SES-I 
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■J. S- pujarfancfll of Juittt* 



llll^ 



'mtice of Referral to ttkpiigTayJoiilHdjgej':! 



notice TO ^:ePTscj^ 



(To 'be detertainsd) 



^ ^"^""^ ^-^^^•^^'^ / 7 > . (complrto omw addwrt) 



__ You ate to apf**** a fc tli^^ '^ >r.^ • j' r\ .Jv ^^, P ■; _ , 



and ^uaBfied to r=preB«xt persona bcf*'* .b^_ ^S^^^Toventof wiir release from custody, yoii mast innnpdiately report 




\g oTlmmlgniiio'i 








■; ; ' i\ CERTJCPlCATEOrSEKVlGJE' 

; Attehmartste'oapy pr«i«tirf to inmiEration judge' 
! □ pjujptwrt 

□ Vl«l 
■ □ FBiiH'i-9i 

-a F. 

D 

■, HBringHtBCFR241.14{h). :.••,.•:.■,.; . )wi..3..ii :, ,l , f 



•■ )FiirtBl-860 
)^ |FormI-86> ■ i r i ^ 



iim;! 
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388-:! nmin . bzi-l 
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EXHrBIT4 
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in tlie Matter of: ; 



IMMKSEATioir CODRT ' 
RT 3 BOX 34i^' BUBlJA VXSTA DR 
IjOS ERSSNOS , ' TZ '.'78S-SS 



Case Ho-:, A98-7l6-94'7 



IST: CSSDtSUB PEAH. RBVIHW' 




ORDEB^iOF THE,..IMMIGSATiaN JODGE 



On May 16, ^aOOS.** a 'revi.$w of'tlie INS Crediijle Fear Determi'iiatian :r , , . 
was. held in the ms-tter noted -above. ' "Teetimony.. ■[{/], was t . ] was not y,'.. 
taken. -regarding the backgrouiid of the Applicant- amd the Applicant's fear: ■ 
of returciirag to his/her couiktry^oE origin, .or ikst- habittial residence," 1 i';-- 

After cajasideration of the evidaace, the -CoTirt finds that: the Applicant.':',. , 
[ 1 'hsG ix/j has not 'estahlisbed-'e'''^sigrtifiaaat pa8Sibi-lifcy.t'iaLt:he/slie^^^ 
would be persecuted on the basts of hls/lisr race, ■ religion, ; nationality!,!: ; 
membership in a particular social grctup/or because of hic/har'|po,litica-;l:;-' . 



OEDKE-: It is hereby ordered that tha decision of the immigration officer\|;,ii;.i( 



■vf. 



ft/l AffirTPed/ aiid the ^Gase' is'-'^retumed-to cha IWS^ for removal :!of|,jt%j 
alien. '' 



: t ]. Vacated. ; : 
.This is a final order ^ 



■There 15 no ,, appeal : a-?Bi3,able, 



nONE:and psDSRED this /S .1=1 , ■ day-of f^^H \ '■ , 20 o6 ! I .'i ! r 



HOWAHD B . ACgrPSAM ; 
Immigration .Judge j 



CEKTXFICATE OF SERVICE ^ ; i i ' 

■ffirs DJ2JC0MEHT WAS SERVED BY: ' MAIL (M) PSES01IRg-)SERVTCE' (P) | ■ 

TO I ,M A|jJ|ife» /• [ JL^ALIEET c/o Custodial Dfficei5] iff^tolKS's AXr/EEP . [.i*] 

DATS! Sll/ffOS BX: CO0ET'5TAFP . _A_i,^2ll^^^^:^4-— Ji 

Attac&nents: [ J BaXE-33 t ]-E;0IR-28 "r^TLegal Servicea-JIiStet ' ' " ' 



3SJ-J tlD/UD'd S£E-i 
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CERTIFICATE OF CONFERENCE: 5th Cir Rule 27.4 
On tliis day, July 20, 2005, the undersigned informed counsel for 
petitioner (via voicemail), as required by 5tli Circuit Rule 27.4, that she was 
filing this motion. 



SHELLEY R. GOAD 




Case 1 :05-cv-01 508-EGS Document 9-7 Filed 09/09/2005 Page 27 of 27 

CERTIFICATE OF SERVICE 

I hereby certifythat on July 20, 2005, one copy of the foregoing 

RESPONDENT'S MOTION TO DISMISS FOR LACK OF JURISDICTION, 

OPPOSITION TO PETITIONER'S REQUEST FOR A STAY OF 

REMOVAL, AND REQUEST TO VACATE THE SCHEDULE FOR FILING 

THE ADMINISTRATIVE RECORD was directed to be served upon the 

petitioner, by overnight dehvery, via Federal Express, addressed to the following; 

Claudia M. Lua, Esq. 
Law Office of Eduardo Soto 
999 Ponce de Leon Boulevard 
Coral Gables, Florida 33 134 




SVelWKGoad 

fice of Imrnigration Litigation 



